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E,\RTHLINK SECOND FURTHER NOTICE REPLY COMMENTS 
AND STAFF STUDY COMMENTS 

EarthLink, Inc., by its attorneys, files these reply comments on the Commission’s Second 

Furlher Notice of Proposed Rulemaking and comments on the StuflSludy in the above-captioned 

proceeding.’ In this proceeding, EarlhLink urges the Commission not to adopt contribution 

717 the Malfer of Federal-Slate Jomt Board on Universal Service, el ai., Report and Order and 
Second Further Notice of Proposed Rulemaking, 17 FCC Rcd. 24952 (2002) (“Second Further 
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mechanisins that will raise costs for the provision of Internet access services to the American 

public. Further, as described below, the FCC should reject commenters’ arguments for charging 

USF to Internet service pro\;iders (“1SPs”) directly. Independent ISPs and other end users 

already pay for USF in the form of carrier pass-through charges, and the FCC should avoid 

regulatoly changes in this proceeding that result in additional costs for delivering ISP services. 

To avoid USF rate hikes on Internet access, the FCC should clarify that, consistent with the 

concept of an end-user “connection,” services provided to ISPs that are intermediate in nature, 

such as modem aggregation services aggregating traffic to ISPs, are not subject to USF.2 

DISCUSSION 

1. USF Contribution Obligations Do Not Apply To lSPs 

The Second Furiher Notice clearly stated that ISPs would not be considered a potential 

USF contributors in this proceeding: “We note that  we are not proposing to directly assess 

Jnfonnation Service Providers, as proposed by SBC and Be l lS~u th . ”~  Despite this, some 

commenters continue to argue that ISPs should be forced to comply with the FCC’s USF 

regulations, including payment and reporting  obligation^.^ This argument has been attempted 

and has lost several times, and the Commission should either ignore or reject it once again. 

The Coinmission has dctermined that there is no legal basis for imposing upon 

indepcndent ISPs USF COntTibUtiOIl obligations or the many regulatory filing requirements for 

Nolice”); “Commission Seeks Comment on Staff Study Regarding Alternative Contribution 
Melhodologies,” Public Notice, FCC 03-3 1 (rel. Feb. 26, 2003) (“SlaffSlud)”’). 

Second Further Notice, 7 41. 
Second Further Nolice, at n.  1 8 1 .  See also, id., 7 67 (information services “would not be subject 

lo a separate assessment” under a connection-based approach “because the information service 
does not piovide access to a public network that is independent from the voice-grade 
connection.”). 

United States Telecom Association at 10 (filed Feb. 28, 2003). 

4 See, e.g., Comments o f the  Western Alliance at 6, 8-9 (filed Feb. 28, 2003); Comments of 
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USF contributors. Section 254(d) of the Act sets forth only two classes of universal service 

contributors: (1) “every telecommunications cairier that provides interstate telecommunications 

services,” i.e., mandatory contributors; and (2) “any other provider of interstate 

telecoininunications . . . if the public interest so requires,” z.e., permissive contributors. 47 U.S.C. 

3 254(d). As h e  Commission has explained, independent ISPs fit neither of the two USF 

contributor caregories. 5 

Further, proposals to impose USF contribution regulations directly upon ISPs would also 

be inconsistent with both of the connection-based proposals as well as the telephone number- 

based proposal. Commission precedent would also yield that independent ISPs do not provide 

consuniers with a “connection.”‘ The telephone-iiuinber based proposal also would not apply, 

since independent lSPs do not provide consumers with telephone numbers for Internet access 

services 

11. Prior lo Contribution Reform, the FCC Should Cousider Carefully Ways to Avoid 
Cost lncrcases for Dial-Ur, Internet Access Services 

EaithLink believes that the ramifications of the contribution reform proposals on the 

provision and costs of Intcmet access to the public have not been fully considered. The S ~ u j  

Siudy, however, suggests that certain aspects of the contribution proposals would raise 

sjgniiicant new costs for existing dial-up lntemet access services, if implemented “as is.” The 

inipact on dial-up Internel access is acute because all of the contribution reform proposals 

’~e~iera~-Siare  Joiiif Board on Liiiiceisal Service, Report and Order, 12 FCC Rcd. 8776,71788 
( I  997) (ISPs “are not required to contribute to support mechanisms to the extent they provide 
such services”); Federal-S/u/e Joint Board on Universal Service, Report to Conqress, 13 FCC 
Rcd. 1 1  501,11 32, 144 ( I  998) (“The Act hposes  no regulatory obljgarions on jnformaiion 
service proijiders as such”; FCC excluded ISPs from USF “contribution requirements based on 
[he plain language of section 254(d).”). 

‘ Id. 
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contemplate specific price increases and/or ncw costs for certain aspects of telecommunications 

typically used by dial-up ISPs, including modcm aggregation services, T1 lines, and telephone 

numbers. Assuming that camiers would, in turn ,  pass through these additional USF costs to their 

ISP c u s t o ~ ~ ~ c r s ,  these conli-ihution iefoim proposals would raise the costs of  providing ISP 

services and, potentially, consumer prices for Internet access. 

EaithLink highligl~ts the following potential impacts of the proposals on typical dial-up 

Inlernet access service: 

1, USF coszs ofT1 ac.cc.rs liiies 11’074/d sour - Dial-up lSPs use many T1 access lines 

configured as exchange service trunks to connect incumbent LEC switches to modem banks. 

According to the SruflSrudy, the USF costs for each T1 line under either of the two connection- 

based plans would increase huo-to-four limes as compared to the costs under the current 

re\.ciiue-based plan. For example, according to the S/uffSfudy, the USF cost in 2004 for each TI 

line configured as 20 presubscribed exchange service trunks would go from $13.45/month under 

11ie revenue-based plan to S52.3Xhnonth (under connection-based proposal 1 ) and $22.63/month 

(under comieclion-based proposal 2).  

2. New Costsfor Telephone A h b e r s  ~ As the Commission is aware, residential end users 

typically gain access to  he lntcrnet by dialing a local telephone number that has been assigned to 

the customer’s ISP and, once answered, a circuit connects the ISP and the customer’s modem. 

Thus, dial-up Internet scrvice employs many telcphone numbers so that the ISP’s modem banks 

and (he exchai~ge access circuits are available when consumers dial In to their ISPs. Indeed, 

national lSPs such as €ai-thLink use thousands of telcphone numbers to support a nationwide 

dial-up ISP sewice. The addition of Sl/nionth/telephone number, as proposed under the 
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telephone-iiuinber approach and as explained in the StafsSrudy, would add significant new and 

diffcrent cost driwrs to the business of providing dial-up Internet access, 

3 .  New CosisJor Modem Aggl-egaiiori a i d  ATMServices - EarthLink and many other ISPs 

use services provided by can-iers to aggregate Intcrnet traffic from end users. On the dial-up 

side, ISPs use carriers’ modem aggregation services, wjhich take traffic from the central office 

using modem hanks and then transpod the traffic to the ISP’s comiection point.’ For ADSL. 

based services, the ATM netu~orks of incumbent LECs aggregate Internet traffic from various 

DSLAMs across a geographic area (such as a LATA). As EarthLink explains below, such 

services should not constitute independent “connections.” If, however, the Commission were to 

JSSCSS a conncction-based USF charge, the impact of such a regulatory change is unclear and 

could impose unintended costs 011 ISPs and their customers. For example, the rates for such 

modem aggregation services could vary significantly simply because of the FCC’s regulatory 

changes and the particular existing configuration of the service ( i e . ,  whether the ISP C O M C C t S  to 

a modem aggregation service using a T1 connection (20 cxchange service trunks)) or a “TI 

inlerstate private 

111. “Conncction” Should Be Dcfined I n  a Manner  Tha t  Recognizes The Unique R’ature 
of  Jrltcrnet Communications 

Sliould the Commission adopt a connection-based proposal, EarthLink urges the 

Commission to define “conncction” in a way that accounts for the fact [hat intermediate transport 

bctween the residential end user and the ISP is not an independent “connection.” In a 

connection-bascd proposal, with a dial-up Iiilemet communication, the residential end use1 

.%e, e.g., Pacific Bell, TariffF.C.C. No. 1, 5 21 (Internet transport access service); Verizon, 

S~uffSiudy, at 5 .  

1 

Tai.iffF.C.C. No. 1, 4 16 (IF‘ (Inteniet protocol) Routing Service). 
8 
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coiuiects to the public network using a residential loop connection, and the incumbent LEC 

would pay a rcsidential USF charge for that connection. In that same communication, the ISP 

also purchases TI or special acccss circuits and its camer would likewise pay connection-based 

USF for such circuits. The transport that lies between the ISP connection and the end user 

connection (e .g . ,  modem aggregation services or ATM services), however, is not a “facilit[y] that 

provides end uscrs with access to a public or private network.”’ Indeed, the two “connections” 

are assessed a USF charge and the carriers ofboth would pay for their respective connections. 

There would be no need for further USF assessinents. Not only does this conclusion follow 

from the plain meaning ofwhat is a “connection” for the two users, it is also necessary to avoid 

unintcnded regulatory effects on existing service arrangements, for example by forcing a 

reconfigui-ation of (he telecoinmunica~ions components that make up modem aggregation 

services to minimize USF charges 

Moreover. while the Second Furillel- Motice states the Commission would defer 

consideration of whether and how to asscss ADSL services pending review of its regulatory 

c13ssification,10 the proposed plans would potentially impact the costs on ADSL services under 

the pi-oposals.” EarlhLink believes that the FCC must, as a threshold matter, consider whether 

.4DSL sen ice should be deemed a “connection” under the first proposal and, if so, whether 

Secolid Furlher Nolice, 11 76.  Compare, Comments of AT&T at 8-9 (filed Feb. 28,2003) 
(modem aggregation services should be subject to both capacity and telephone number charges). 

Id., at fi 76. Ear thLid  does not coniment here on the merits or outcome of the Wheline 
Broudbund docket, but rather the regulatory treatment of ADSL services under the three USF 
proposals presented in the Second Further Notice. EarthLink raises these matters here since the 
Second Further Nome does not explain whether there will be an additional proceeding to 
consider [he proposed USF plans as applied lo ADSL services, and it is appropriate because the 
SliiflSfudy has simply assumed that ADSL services would contribute under the proposals. 

I O  

SruflStudy at 14 (assuming growth of ADSL services). / I  
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ADSL should be considered residential or business service where the independent ISP purchases 

Ihe ADSL at bulk for use as an input for residential high-speed service. 

In EarlhLink’s view, i t  is questionable whcther wholesale ADSL service riding across the 

same copper loop as wireline voice exchange service meets the definition of  “connection” since 

it is not “a/ucilit[y] that provides end users with access to an interstate public or private 

network.” Wholesale ADSL is not “a facility:” i t  is a service offering riding on a facility - the 

local loop, or die high-frequency portion of the loop. The terms of ADSL service typically 

require the end uscrs to be incunibcnt LEC voice customersI2 and ADSL is commercially 

successfuI, in part, because i t  uses Ihe existing and ubjquilous loop “facility” already deployed 

and operating. Moreover, if a connection-based plan is beneficial, it is because it is simple for 

millions of residential consumers: one USF charge is appropriate for all residential end-users 

with a copper loop “connection.” As the Second Furflier Notice (7 70) points out, proponents 

also argue that the connection-based method is stable for the fund since residential line growth 

itself is stable. A connection-based plan, however, that charges USF for ADSL undermines 

simplicity and stability, and would be both complicated and expensive for consumers. For the 

consumer, additional USF charges would apply for each additional telecommunications 

application I-unning on the rcsidential line. Without a “one line, one charge” approach, a DSL- 

based subscriber would initially face at least two USF-related charges with possible additional 

USF charges for each service (e.g., video conferencing, video-on-demand, etc.) that is “layered” 

l2 SBC Advanced Solutions, Inc., Generally Avajlable Terms and Conditions, 4 6.2.2 (DSL 
offered over “an SBC ILEC-provided . . . retail POTS line”); Verizon, Tariff F.C.C. NO. 20, 0 
5.1.2.D & F. To the extent some parties may claim that DSL pro\.ides a “connection” 
independent from wicc-grade service, these argumenis arc weak, at best. After all, long- 
distance providers could be said to “connect” users lo public networks independent from the 
local exehan_ee carrier network, and yet the COSUS connection-based approach docs not propose 
to assess long-distance carriers. 
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onto the high-frequcncy portion of the loop. The goal of a simple and single residential USF 

charge would be lost Jn the samc way, if each layered service on a resjdential line is subject to a 

scparate USF Assessment, the “stability” of residential line counts is compromised, as each new 

residential service could count as a new “c~nnect ion.’”~ 

Finally. while the S ~ u f l S ~ i d j  has included ADSL in its projected assessments, in 

EarthLink’s view, the issue of how the proposed contribution re foms  would apply to ADSL 

scrvices needs to be explored more fully in a proceeding before any USF contribution changes 

can apply to .4DSL services. First, i t  is unclear to EarthLjnk (assuming arguendo that ADSL is 

considered a “connection”) whether ADSL would be treated as a “residential” service or as a 

“business” service under a connection-based plan. For example, under the proposed definition of 

“connection,” one could conclude that the service is for the residential end user and so should be 

subject to treatment as “residential” e\’cn though the independent ISP actually purchases 

\vholesale ADSL. Treatment as “residential” would also avoid fluctuation of  pass-through USF 

charxes lo residential consunlers, which may result if the ADSL is treated as a multi-line 

business service. Second, and perhaps most significantly, the proposed capacity tiers would have 

a potentially significant effect on the price of ADSL service. Many ADSL services today are 

cur-rcntly offered at “Tier 2” speeds (e.g., Verizon’s ADSL is offered at 768 Kbpsl128 Kbps)14 

which would subject it to sixteeit /iines  he Tier I Rate. Assuming that a Tier 1 rate is $l/month 

13  Simihrly, , i f  uiilikely that an offsetting effect on total connections would occur, i.e., that total 
\,oice-grade services would decline as ADSL services increase. While the S/affS/udy (at 13) 
states that residential primary lines may decline “because staff assumes that some customers will 
be able to oblain voice services via broadband Internet access and will discontinue local wireline 
service,” this assumption is incorrect for ADSL-based subscribers who cannot discontinue voice 
service and retain ADSL service under cunent ADSL terms of service. See n. 11, above. 
l 4  Verizon FCC TarjffNo. 20, Parl 111, 5 5.1.6 (ADSL service offered at 768 Kbps downstream 
and 128 Kbps upstream). 
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or more, the impact on DSL-based services ivould be overwhelming (50% of the  recurring rate) 

a id  entirely impractical. In any e\ cnt, if the Commission adopts a connection-based plan, 

EarthLink urges the Cotiiniission to apply such changes in a manner that minimizes the negative 

iniprlc1 on residcntial adoption of ADSL-based Internet services. 

CONCLUSION 

EarthLink urges the Commission to re fom the USF contribution mechanism in a manner 

that promotes the continued acccss to the Internet for the American public, especially as its 

rcgulalory chaiigcs may impact the costs of providinz ISP services. 

Respectfully Submitted, 

Dave Baker 
Vice President 
Law and Public Policy 
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